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We are on file with the Ninth Circuit!

The First Amendment lawsuit for our Wild horses and Burros is now on file with
the Ninth Circuit Court of Appeals. The fight for the public’s right to document and
report on the management of Wild Horses and Burros continues.
Last week Reno
attorney Gordon
Cowan and
Plaintiff Laura
Leigh worked
almost non-stop
crafting the
documents sent
to the Ninth
Circuit Court of
Appeals to protect the right of the public to
document and report the hands-on management of
wild horses and burros by the Federal Government
under the Department of Interior.

landmark case. We as advocates are fortunate to have
such a friend.
Printing costs alone for this case were close to
$300.00. Mailing cost was just under $100.00. Your
donations have covered these costs.
We need to be able to cover Gordon’s expense to get
to the Ninth. We will need to cover his fuel, a nice
room and meals for at least two days, (and of course
it would be wonderful if we could get enough
donations to pay for some of his time).
Your
donations are
appreciated.

The Court and Defendants were served the the Brief
electronically late Thursday night. The Excerpts of
record, over 300 pages, were served by US mail. A
copy of the Brief is included in this newsletter.

We are
making a
“thank-you”
card for Mr
Cowan. If
you would
like to send a note, or a photo of yourself and your
horses, send them to:
WildHorseEducation@gmail.com

The effort, that can only be described as heroic, took
more than a week of almost non-stop work. Attorney
Cowan worked days, nights and weekends. The wild
one’s are fortunate to have his representation in this
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Moving Forward
Roundups will begin again in July and documentation must continue.
Roundups during actual foaling season start the first day of July.
Documentation
The documentation gained during the roundup season last year has
afforded the wild ones with a record that speaks volumes.The record
shows the extent to which content control is engaged in. The record
clearly documents the multiple instances that demonstrate the lengths to
which those tasked with the “humane care” of our national treasure will
go to in order to hide their actions. The brief moments that we were able
to capture any handling of our wild horses and burros illustrate a program
in serious need of reform.
Reports and testimony can now be given that represent a credible and
complete record. With your support that effort was possible and became reality. It will continue.

Roundups resume during foaling season
Last year a lawsuit was filed by Plaintiff Laura Leigh, through her attorney
Gordon Cowan, to address the issue of foaling season. This case was
crafted through a conversation Laura had with her friend Gordon (Gordie)
about the issues she faced and her concern about foaling season. Gordie, a
horse owner, created a suit that addressed the issues of transparency and
the shared concerns for the foals in the Owyhee desert.
The foaling season issue was never addressed as BLM presented
documentation the day of Court that alleged a water emergency. The
unconfirmed emergency was accompanied by an astounding expectation
of a 75% death rate on the range in three days if the Court granted the Relief and heard the case.
However Gordie’s theories on the transparency issue did bear fruit.
The public land closure proposed was lifted as the Court did
recognize that this was a “prior restraint on Ms. Leigh’s First
Amendments rights.”
However that was not enough to afford the public any
documentation of a single horse captured from the Owyhee HMA
during an unprecedented alleged emergency that resulted in
unseen, but predicted, deaths.
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Note from Laura Leigh: Your support
The truth is that this work is expensive.
Litigation is expensive and we are fortunate to have an attorney that believes in this work. But he has a law
practice and can not work full time for free. I can tell you for a fact that he has received much less for his
efforts than those working on other wild horse litigation. He has received less than even the assisting attorney
on a well-known case. Yet this last week he has worked as hard as any advocate could for our wild herds and
our right to know.
He is willing to do more but can not take on another case in the manner he is fighting for our First Amendment
rights. IF you want the litigation to move forward for foaling season he is informed and willing. But we must
be able to give him payment for his time. He has financial responsibilities that preclude him from taking
another case in the manner that he has for this cause.
Roundup season begins again and my intention is to be there as I have been. I will do my very best to keep
you informed with daily updates and reports sent to various agencies. Anyone that has travelled with me can
attest to the fact that every dollar you send is used in as frugal a manner as possible. I travel “no frills.”
If you believe in this work please mark your donations “legal” or “field.” They can be sent via mail or through
the donate button on the website. All information can be found at http://WildHorseEducation.org
I will do my very best, I promise.
Without your support the work can’t continue.

Laura Leigh
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CORPORATE DISCLOSURE STATEMENT
Plaintiff-Appellant LAURA LEIGH is a journalist and photojournalist. Her
legal efforts are supported by WILD HORSE EDUCATION, a Nevada nonprofit
corporation whose principal place of business is in Carson City, Nevada. WILD
HORSE EDUCATION has no subsidiary, parent or affiliate entity.

ii
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JURISDICTIONAL STATEMENT
Original jurisdiction in the district court is based on a federal question. 28
U.S.C. § 1331. The principal claim arises under the First Amendment to the
United States Constitution. U.S. Const., Amend I. Original jurisdiction also
occurs where the Defendants-Appellees are federal agencies. 28 U.S.C. § 1346.
Appellate review is by right where an interlocutory order of the district
court refuses a preliminary injunction. 28 U.S.C. § 1292(a)(1).
On April 13, 2011 the district court’s written order denied Ms. Leigh’s
Amended Motion for Preliminary Injunction. ER 1-8 (“ER” references pages of
the “Excerpts of Record”).
On April 28, 2011 Ms. Leigh filed her Notice of Appeal. ER 13-15. On
April 29, 2011 Ms. Leigh filed her Amended Notice of Appeal. ER 9-12.
ISSUES PRESENTED
Question 1:

Shall prior restraints be permitted against journalists or

members of the press or public by denying their access to observe government
activity which in practice, effectively bars the publication of materials with respect
to their coverage of newsworthy, public interest matters?
Question 2:

Does a district court abuse its discretion when applying

“mootness” to forego review of requested injunctive relief where the offending
conduct, causing irreparable harm, repeats but ceases before the court’s review?
1
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Did the district court commit reversible error when placing the

burden of disproving “mootness” on Ms. Leigh and in precluding her offered
evidence of repetitive instances of BLM conduct on the very issue?
Question 4:

Has Ms Leigh met her burden such that a preliminary

injunction should issue?
STATEMENT OF THE CASE
Nature of Case
A photojournalist published photos and videos of the methods employed by
the government when rounding up and warehousing wild horses removed from
public lands. The photos sparked public debate and concern. The photos
resultantly became unpopular with the government. The government then crafted
protocol that continually changes, which effectively forecloses meaningful public
observation of these same activities.
This matter challenges the government’s effective preclusion of the public,
press members and journalists from meaningful observation of these activities.
The government’s preclusion of the public, press members and journalists amounts
to content-based censorship of newsworthy matters which contravenes established
Constitutional, First Amendment principles.
Government wild horse roundups repeat numerous times annually in various
locations in the West but particularly in Nevada. Each roundup lasts from a few
2
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days to perhaps three weeks. Because of the short duration of each roundup, a
party suffering a Constitutional harm is not able to find justice from the district
court before a roundup is over. When a roundup is finished, the government
claims the roundup is a single event and that suit is mooted.
Agreeing with the government, the district court refuses to consider
comparative evidence demonstrating repetitive conduct and a changed protocol.
The court denies emergency relief based on “mootness” despite the likelihood that
the offending conduct would likely repeat.
Course of Litigation
It took more than six months for the district court to enter its order on
requested injunctive relief, because it deemed matters mooted.
On September 22, 2010 Laura Leigh, a photojournalist, brought her action
seeking a temporary restraining order (“TRO”) and preliminary and permanent
injunctions against her preclusion from observing the Silver King roundup. ER
299-328. Ms. Leigh filed her Motions for Temporary Restraining Order and for
Preliminary Injunction September 24, 2010. ER 261-279.1
On September 27, 2010 the district court sua sponte denied Ms. Leigh’s
TRO. ER 251-254. The court’s decision was based on erroneous facts. ER 226,

The TRO Motion is found at CR Tab 6. (“CR” references the District
Court’s Docket Record).
1

3
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line 17-26. In response Ms. Leigh filed her Amended TRO and Amended
Preliminary Injunction motions October 1, 2010. ER 225-245.2
On October 13, 2010, the Silver King roundup was completed. ER 26, ¶ 54.
On November 16, 2010 the district court conducted its Fed.R.Civ.P. Rule 65
hearing. ER 60-169.
Disposition
On April 13, 2011 the district court’s written order denied Ms. Leigh’s
Amended Motion for Preliminary Injunction.3 ER 1-8.
STATEMENT OF FACTS
Ms. Leigh is a wild horse journalist, photojournalist and credentialed media
for Horseback Magazine. ER 298, 301-302. She travels to Bureau of Land
Management (“BLM”) wild horse roundups to observe and report to the public
what she sees and captures on film or what she is otherwise able to physically
view. ER 44-48,49,50,73-75,78,171,187-190,223,226,236-237,247-250,281288,290,293,295-296,301-302 She also travels to “facilities” used by the
government to warehouse captured wild horses, to likewise film and pass on to the

2

(Amended TRO, at CR 15).

In February, 2011, Ms. Leigh sought an original 28 U.S.C. §1292 Petition
with this Court, contending the district court’s inaction or failure to rule amounted
to an effective denial of her preliminary injunction. See, Case 11-80022. Ms.
Leigh voluntarily dismissed her Petition when the court entered its order denying
the requested relief. She sought this appeal thereafter.
3

4
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public what she observes. ER 51, 73-75, 171, 178, 183, 247-250, 281-288, 298,
301,302

The public reads Ms. Leigh’s material. The public looks at her

videos. Ms. Leigh’s published material is disseminated on the Internet, is used by
news media, and is occasionally found in hard copy publications. ER 73-75, 281288, 298, 301-302 The public formulates thought, impressions and opinions
through the eyes of Ms. Leigh’s work and camera unless the government restricts
or blocks her from viewing the Appellees’ work.
Restricted access to view wild horse roundups
If somethin’ happens we’re gonna correct it quickly; just
like we talked about. If it’s a broken leg, gonna put it
down. We’re gonna slide it on the trailer; same thing;
we’re gonna go to town with it. We’re not gonna give
them that one shot they want.
(BLM contractor, talking in the open range at Twin Peaks Roundup
Recorded by Clare Major, New York Times, Aug. 27, 2010)
(Emphasis added). ER 315, ¶ 43.
When Ms. Leigh’s photos, videos and reports began circulating among the
public of what she was able to capture with her camera at wild horse roundups, her
access thereafter became virtually non-existent. ER 178, 183, 187-188, 201-201,
284, 298 In apparent dislike of Ms. Leigh’s published subject, Ms. Leigh’s further
close-up access to observe crucial moments of wild horse captures, ceased. ER 5456, 192-196, 223 Ms. Leigh has since, no longer been able to observe at these
crucial times. ER 45-49, 54-56, 82-83, 86, 88-89, 103-104, 108, 112,283-284,
295-296,
5
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Restricted access to view wild horse warehousing
Ms. Leigh and the public had previously been allowed access to some of the
“facilities” where the Appellees ship and store or warehouse captured wild horses.
ER ER 54-56, 73-75, 281, 283-284 Her access evaporated there as well after her
photos and videos circulated. ER 45-49, 51-56, 283-288, 293, 298 Ms. Leigh has
since been entirely foreclosed from gaining access to these same wild horse
warehouses in which she was previously given access. ER 51-56, 103, 298 Once
again she is precluded from reporting what would have been her observations.
It is not disputed, whether public or privately owned, that these wild horse
warehouses are operated, managed and/or maintained with U.S. government funds.
These facilities are controlled at the instance of Appellees. These facilities house
a federal public resource – wild horses taken from public lands – supposedly
protected by an entire Act of Congress, The Wild Free-Roaming Horses and Burro
Act of 1971, P.L. 92-195, 16 U.S.C. § 1331 et. seq. (“Wild Horse Act”).
The reason wild horse holding facilities are closed to the press and public is,
as one BLM official writes, because of, “[the] damage that is being done to BLM’s
image as a result of the [public] tours.”
(Email from BLM’s Bolstad of May 25, 2010). ER 54-56.

6
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SUMMARY OF ARGUMENT
Prior Restraint, First Amendment
By denying public and press access to observe government activity, the
government in practice, effectively censors the publication of materials with
respect to coverage of newsworthy, public interest matters, contrary to First
Amendment notions of a free press and free speech. Because the published
material is controversial and portrays the government in an unfavorable light, the
the government’s effective preclusion amounts to content-based censorship.
Mootness
The court record is replete with specific instances of Ms. Leigh having been
kept afar or completely blocked from view both prior to, and during the Silver
King roundup. ER 82-83, 88-80, 103-104,12, 283-284, 295-296, 238-288
The court at hearing refused to hear many of these instances because,
although “mootness” was raised, the court nevertheless believed other instances of
the Appellees’ repetitive efforts, whether occurring prior or subsequent to the
filing of the Preliminary Injunction Motion, were somehow irrelevant, even to
“mootness.” Ms. Leigh filed her “offer of proof” of the relevance of the offered
(but excluded) testimony. ER 45-53.
Preliminary Injunctive Relief
The district court abused its discretion when denying injunctive relief.
7
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ARGUMENT
Background to Controversy & Prior Case
One of America’s most shameful atrocities is how the Appellees are
systematically removing America’s wild horse from the landscape. The
Appellees’ process is brutal. Horses are oftentimes maimed or killed or
mishandled during BLM roundups. ER 75-76, 188, 224, Ms. Leigh’s camera
captured these moments before subsequent protocol changes removed her from
catching those moments with her camera. ER 51, 53, 75, 76, 192-196.
In holding facilities, the condition of many horses were found by Ms. Leigh
to be dreadful. Her published photos demonstrated this. ER 55, 75-76. Once her
photos circulated Ms. Leigh was thereafter barred from further entry. ER 49-53,
103.
An earlier companion case touched, with limited success, on the First
Amendment issue raised herein. Leigh v. Salazar, 2010 WL 2834889 (D. Nev.
Jul. 16, 2010) (published slip opinion, not cited as precedence) (“Leigh I”). In
Leigh I, the district court recognized, at least fleetingly, Ms. Leigh’s First
Amendment rights to view wild horse roundups on public lands and likewise
recognized the public’s interest on the subject. The court:
Leigh argues that a blanket closure of 27,000 acres of
public land on which the Tuscarora gather is going to
take place is a prior restraint on her First Amendment
rights because she will be unable to observe and report
8
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on the health of the horses and the BLM’s Management
of the gather. The court agrees and finds that she has
made a sufficient showing of probable success on the
merits to warrant granting the motion.
When a journalist like Ms. Leigh observes and records images of the
Appellees’ methodology of capturing and storing wild horses, and then publishes
these images, the images create embarrassing moments for the Appellees who
must attempt if they can, to explain how their conduct amounts to reasonable
management. ER 49-50. Of course, there is no valid explanation for these
atrocities since the Appellees are charged with managing wild horses humanely
under the Wild Horse Act. See, 16 U.S.C. §§1333(b)(2)(iv)(A), (B), ( C), 1338a.
Rather than changing their conduct to avoid harsh images, the Appellees’ chosen
“damage control” is to remove the journalist, in this instance, Ms. Leigh.
It is the truth found in Ms. Leigh’s photos and videos that precipitates the
removal of journalists like Ms. Leigh. Remove the journalist and her camera and
there is no story and no photos. ER 298.
The Constitutional Issue
Standard of Review
A district court's determinations on mixed questions of law and fact that
implicate constitutional rights are reviewed de novo. See Berger v. City of Seattle,
569 F.3d 1029 (9th Cir. en banc 2009); Cogswell v. City of Seattle, 347 F.3d 809,
813 (9th Cir.2003). Where key “issues aris[e] under the First Amendment,” the
9
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court conducts an independent review of the facts. See Rosenbaum v. City &
County of S.F, 484 F.3d 1142, 1152 (9th Cir.2007).
Fundamental Notions of Free Speech, of Expression and Freedom of the
Press to Report Government Activity Are Repeatedly Restrained
The First Amendment provides that, "Congress shall make no law . . .
abridging the freedom of speech, or of the press." U.S. Const., amend. I.
A “prior restraint” in this instance references the government’s, “rules that
operate to forbid expression before it takes place.” Smoller and Nimmer on
Freedom of Speech, Vol II, § 15.1 (2010).
In this circumstance “prior restraints” are accomplished when the Appellees
impose arbitrary rules causing barriers or impediments to be placed in between
Ms. Leigh’s view and the Appellees’ activity. ER 87-88, 91-93, 96-99, 187-190,
192-194. These impediments could be physical such as mountains, hillsides,
fencing, panels, structures, or vehicles; or, dimensional such as distance or time.
ER 82-83, 96, 108-115, 192-194.
The consequence of the Appellees’ efforts causes a chilling effect on speech
and expression. The artificial impediments cause Ms. Leigh to have no
observation and story on the crucial interaction between the Appellees and the
wild horses, from which to convey to others. Where the Appellees must manage
wild horses “humanely,” this crucial view is at the core of the controversy. This is
what engenders public interest. Without independent observation, the public and
10
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Ms. Leigh must accept, time after time, the Appellees’ “spin” or version of what
transpires in secret, away from public scrutiny.
Secrecy in government is fundamentally anti-democratic
. . . perpetuating bureaucratic errors.
New York Times, 403 U.S. at 724, 91 S. Ct. at 2146
(Concurring opinion by the Hon. William O. Douglas)
“Prior restraints” are presumptively unconstitutional.4
[a]ny system of prior restraints comes to this Court
bearing a heavy presumption against its constitutional
validity.
Bantam Books, supra, 372 U.S. at 70.
[t]he thread running through all these cases is that prior
restraints on speech and publication are the most serious
and the least tolerable infringement on the First
Amendment rights.
Nebraska Press Ass’n v. Stuart, 472 U.S. 539,
96 S. Ct. 2791, 49 L. Ed. 2d, 683 (1976)
The Appellees have been accorded deference for their actions in Leigh I and
in this matter. The Appellees should not receive deference when determining the
constitutionality of their own rules. If it is determined the Appellees’ rules violate

New York Times, supra at 714; Pittsburgh Press v. Pittsburgh Comm’n on
Human Relations, 413 U.S. 376, 93 S. Ct. 2553, 37 L. Ed. 2d 669 (1973);
Organization for a Better Austin v. Keefe, 402 U.S. 415, 419, 91 S. Ct. 1575,
1577-78, 29 L. Ed. 2d 1 (1971); Carroll v. President and Comm’rs of Princess
Anne, 393 U.S. 175, 89 S. Ct. 347 (1968); Freedman v. Maryland, 380 U.S. 51 ,
85 S. Ct. 734, 13 L. Ed. 2d 649 (1965); Bantam Books, Inc. v. Sullivan, 372 U.S.
58, 70, 83 S. Ct. 631, 639, 9 L. Ed 2d 584 (1963); Levine v. U.S. Dist. Court for
Cent. Dist. of California, 764 F. 2d 590, 595 (9th Cir. 1985). See also, CBS Inc. et
al. v. Davis, 510 U.S. 1315, 114 S. Ct. 912, 127 L. Ed 2d 358 (1994).
4

11
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the Constitution, those rules must be invalidated.5
The wrongness of the Appellees’ conduct is emphasized by the words of an
iconic jurist who conveyed the following:
The Press was protected so that it could bare the secrets
of the government and inform the people. Only a free
and unrestrained press can effectively expose deception
in government. And paramount among the
responsibilities of a free press is the duty to prevent any
part of the government from deceiving the people. . . .
Justice Hugo Black, in his concurring opinion with whom Justice
William O. Douglas joined in the “Pentagon Papers” case,
New York Times v. U.S., 403 U.S. 713, 717, 91 S. Ct. 2140 (1971).6
The Appellees recite “safety” as the excuse for keeping journalists far away.
ER 197-202, 211. What rings clearly though, is the Appellees’ desire to remove
cameras and journalists from recording what takes place, to hide what occurs.
The District Court Erred when Misapplying Mootness to Deny Relief
Standard of Review
Mootness is a question of law reviewed de novo. See Southern California
Painters & Allied Trades, Dist. Council Nov. 36 v. Rodin & Co., 558 F.3d 1028,

See, Porter v. Califano, 592 F.2d 770, 780 (5th Cir.1979). See also, Small
v. Operative Plasters’ and Cement Masons’ International Ass’n Local 200 AFL,
611 F. 3d 483 (9th Cir. 2010).
5

Perhaps the most well known “national security” prior restraint ruling is
the New York Times (or “Pentagon Papers”) case.
Recognizing the immediacy to act against government imposed restrictions
on speech and the press, the entire federal judiciary kept the Pentagon Papers case
only fifteen days before the historic order issued from the Supreme Court.
6

12
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1034 n.6 (9th Cir. 2009) (concluding declaratory relief and damages claims were
moot); United States v. Able Time, Inc., 545 F.3d 824, 828 (9th Cir. 2008);
Southern Oregon Barter Fair v. Jackson County, Oregon, 372 F.3d 1128, 1133
(9th Cir. 2004); Foster v. Carson, 347 F.3d 742, 745 (9th Cir. 2003).
Mootness Is Inapplicable Where the Government Ceases
the Offending Conduct Voluntarily but Can Repeat it
The mere cessation of illegal activity in response to pending litigation does
not moot a case, unless the party alleging mootness can show that the “allegedly
wrongful behavior could not reasonably be expected to recur.” Friends of the
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 189, 120 S.Ct. 693,
145 L.Ed.2d 610 (2000) (citation omitted). Without such an exception, “the courts
would be compelled to leave [t]he defendant ... free to return to his old ways.”
Porter v. Bowen, 496 F.3d 1009, 1017 (9th Cir.2007) (alterations in original)
(quoting United States v. Concentrated Phosphate Exp. Ass'n, 393 U.S. 199, 203,
89 S.Ct. 361, 21 L.Ed.2d 344 (1968)). Accord, Rosemere Neighborhood Ass'n v.
U.S. Environmental Protection Agency, 581 F.3d 1169 (9th Cir 2009).7
See also, Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705,(1973) (Were
pregnancy termination make a case moot, litigation involving pregnancy would
seldom survive stages of litigation. “If that termination makes a case moot,
pregnancy litigation seldom will survive much beyond the trial stage, and
appellate review will be effectively denied. Our law should not be that rigid. . . . .
Pregnancy provides a classic justification for a conclusion of nonmootness. It truly
could be ‘capable of repetition, yet evading review’)(cites omitted). Id, 410 U.S. at
125, 93 S.Ct. at 713.
Similarly with BLM roundups, if the termination of a roundup makes moot
7
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In this instance the Plaintiff is compelled to carry the burden of producing
evidence that the defendants’ offending conduct would repeat time and time again.
The court placed this burden on the wrong party.
Clearly, the BLM and Dept of Interior must demonstrate such proof where
they claim the matter has been mooted by their cessation of the offending conduct.
See, Adarand Constructors Inc. v. Slater, 528 U.S. 216, 120 S.Ct. 722 (2000);
Voluntary cessation of challenged conduct moots a case, however, only if it is
“absolutely clear that the allegedly wrongful behavior could not reasonably be
expected to recur.” United States v. Concentrated Phosphate Export Assn., Inc.,
393 U.S. 199, 203, 89 S.Ct. 361 (1968) (emphasis added). And the “ ‘heavy

a filed case, then because of the roundups’ typical short duration, the
government’s offensive conduct at roundups would never be subject to judicial
scrutiny. It is not disputed that the typical roundup lasts in time ranging from four
days to about 30 days. It’s not disputed that in 2010, there were thirty-two (32)
BLM roundups completed, twenty (20) of which occurred in Nevada. It is not
disputed in 2011 for the first quarter alone, there were roughly fifteen (15)
separate herd management area roundups completed by the government, in
Nevada. Ms. Leigh attended most of these roundups. She sought to observe
horses captured. She sought to observe horses moved into the government’s
“Indian Lakes” facility. She was denied reasonable access to their captures and
was turned away at the doors of Indian Lakes. Ms. Leigh was prepared to testify
at the hearing of those events that had occurred until then.
The Silver King roundup lasted nineteen (19) days. This case commenced
September 22, 2010. ER 299-328. Ms. Leigh sought emergency relief via a TRO
and Preliminary Injunction September 24, 2010. ER 261-279. Ms. Leigh
amended her motions October 1, 2010. ER 225-245. The district court took more
than a half-year to finally deny her requested emergency relief. ER 1-8. Yet, the
case is allegedly “moot” according to the government. “Our law should not be
that rigid.” Roe v. Wade, supra.
14
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burden of persua[ding]’ the court that the challenged conduct cannot reasonably be
expected to start up again lies with the party asserting mootness.” Friends of
Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 189, 120
S.Ct. 693 (2000)(emphasis added) (quoting Concentrated Phosphate Export Assn.,
Inc., supra, 393 U.S. at 203, 89 S.Ct. 361).
“It is no small matter to deprive a litigant of the rewards of its
efforts, particularly in a case that has been litigated up to this
Court and back down again. Such action on grounds of
mootness would be justified only if it were absolutely clear
that the litigant no longer had any need of the judicial
protection that it sought. Because that is not the case here,
the petition for writ of certiorari is granted, the judgment of
the United States Court of Appeals for the Tenth Circuit is
reversed, and the case is remanded for further proceedings
consistent with this opinion.” Adarand, supra, 528 U.S. at
224, 120 S.Ct. 722.
Where the same cast and characters from the BLM and Dept. of Interior
conduct these roundups in the same fashion, on a national scale and repeatedly, it
is not likely these defendants are able to surpass this heavy burden.
Preliminary Injunctive Relief: the District Court Abused its Discretion
Where the Record Aptly Demonstrates Ms. Leigh’s Immediate
Entitlement to Injunctive Relief
Standard of Review:
Federal Rule of Civil Procedure 65 governs the issuance of preliminary
injunctions, the purpose of which are to preserve the status quo pending resolution

15
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on the merits.8 The Court reviews the district court’s denial of a preliminary
injunction under an abuse of discretion standard.9 Discretionary abuse occurs
when the district court bases its decision “on an erroneous legal standard or clearly
erroneous finding of fact.” Id.
Factual Error
The district court’s only definitive ruling before denying preliminary
injunctive relief last month, occurred September 27, 2010 when the court denied
Ms. Leigh’s first TRO based on facts it obtained from Leigh I.10 The Leigh I facts
were neither germane nor asserted in the instant case, causing the court’s
erroneous ruling.
The court’s flawed factual assumptions permeated the process. The
Amended Preliminary Injunction motion pointed out these factual errors but to no
avail. Ms. Leigh’s Amended Preliminary Injunction Motion:
The court’s Order states the TRO Motion (Doc 6) challenges
the decision of the defendants, “to use helicopters to gather the horses
while there are pregnant mares and young foals in the herds . . . .”
[reference omitted].
Not so. This TRO Motion does not seek injunctive relief
because the Defendants’ roundup and related methods are inhumane.
They are inhumane although that subject is not the point of the TRO
Motion. In fact, neither “pregnant mares” nor “young foals” are
8

Chalk v. U.S. District Court, 840 F. 2d 701, 705 (9th Cir. 1988).

9

Lands Council v. McNair, 537 F. 3d 981, 986 (9th Cir. 2008)(en banc).

10

See TRO Motion, CR 6. See the court’s Order ER 251-254.
16
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mentioned in the TRO Motion (Doc 6).
Contrary to the court’s impression, this is strictly a First
Amendment case. This case challenges the preclusion of the Plaintiff
and public [to]. . . access to roundups . . . “equal access” to roundups
. . . access to observe facilities . . . .11
The district court’s second factual error occurs when not recognizing that
Silver King horses remain in the government’s warehousing system. Where these
horses were the subject of Ms. Leigh’s Complaint and Motion, this matter remains
ripe for decision, not moot.

The district court neither acknowledged its factual errors.
Error of Law
In the wake of clear First Amendment abuses which cause Ms. Leigh
continuing irreparable injury, the district court abused its discretion. In Leigh I the
court recognized the importance of Ms. Leigh’s access, to, “observe and report on
the health of the horses and the BLM’s Management of the gather.”12 The court in
Leigh I found Ms. Leigh had made a sufficient showing of probable success on the
merits to warrant injunctive relief.
The court’s effective denial in this case is diametrically opposed to its
statements made in Leigh I, concerning the importance of Ms. Leigh’s work, the

11
12

ER 226-228.
Leigh I, supra, at pp 7-8 of this motion.
17
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public interest in the subject, and the probable success of the merits of her case.
The court’s denial in this case effectively grants the Appellees unfettered
licence to remove Ms. Leigh and her camera from the landscape, to censure her
reporting. Such conduct amounts to unconstitutional “prior restraints” and bears a
heavy burden which the Appellees herein could not likely surmount. See
authorities, pp. 10-12 herein. In so doing, the district court provided deference to
the government not only as to their conduct, but to the government’s own opinions
on what is or is not constitutional when they keep the public and journalists at bay.
This too, is error. Porter, supra.
“[t]he loss of First Amendment freedoms, for even minimal periods of
time, unquestionably constitutes irreparable injury” for purposes of
the issuance of a preliminary injunction.13
The court record is replete with specific instances of Ms. Leigh having been
kept afar or completely blocked from view. The court at hearing refused to hear
many of these instances because, although “mootness” was raised, the court
nevertheless believed other instances of the Appellees’ repetitive efforts, whether
occurring prior or subsequent to the filing of the Preliminary Injunction Motion,
were somehow irrelevant, even to “mootness.” Ms. Leigh filed her “offer of

Elrod v. Burns, 427 U.S. 347, 373, 96 S. Ct. 2673, 49 L. Ed. 2d 547
(1976); see also SOC, Inc. v. County of Clark, 152 F. 3d 1136, 1148 (9th
Cir.1998); Sammartano v. First Judicial District Court, in and for County of
Carson City, 303 F.3d 959 (9th Cir. 2002).
13
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proof” of the relevance of the offered (but excluded) testimony.14
A preliminary injunction is warranted when a moving party can demonstrate
that (1) they are likely to succeed on the merits, (2) they are likely to suffer
irreparable harm in the absence of preliminary relief, (3) the balance of equities
tips in their favor, and (4) an injunction is in the public interest.15
This Court follows this traditional inquiry and also uses its “serious
questions” test when applied to Winter’s four part criteria.16
Irreparable Harm Irreparable harm to Ms. Leigh is clearly outlined herein.
“[t]he loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury . . . .” Elrod, supra.
Likelihood of Success

Ms. Leigh’s strongest argument is that she is

repeatedly stripped of her constitutional freedoms by being kept away. Her
preclusion not only affects Ms. Leigh adversely, but also the public loses where
she is denied the opportunity to observe and report. This is the constitutional
violation.
So long as the district court follows prevailing authority and allows the

14

See, ER 40-53.

Winter v. Natural Resources Defense Council, 555 U.S. 7, 129 S. Ct. 365,
172 L. Ed. 2d 249 (2008)
15

Alliance For The Wild Rockies v. Cottrell,
208360 (9th Cir. 2011)(en banc).
16
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evidence, Ms. Leigh’s likelihood of success remains probable. The authorities
against this type censorship of the press and public are overwhelming. At the very
least, “serious questions” going to the merits are raised. Alliance, supra.
The district court inadvertently cited the withdrawn opinion of Alliance,
as authority to deny Ms. Leigh’s relief. ER 5. Alliance was replaced by an en
banc decision published earlier this year.
Nonetheless, the district court avoids the Alliance analysis, relying instead
on the more stringent standard used by the First Circuit Court of Appeal in New
Comm Wireless Services Inc. v. SprintCom, Inc., 287 F. 3d 1, 9 (1st Cir. 2002).17
The First Circuit does not (at least as of the time of the district court’s decision)
adopt the more flexible analysis as is applied in the Ninth Circuit by Alliance.
Balance of Hardships The hardship to the Appellees is they must
accommodate journalists and the press, allowing them to observe, unfettered,
those critical moments when the Appellees interact with the wild horses. The
Appellees previously accommodated the press until Ms. Leigh published her
material, after which, she was foreclosed from the process.
The Appellees selectively allow others including young children, to stand
alongside the wild horse traps during “capture” moments. How would the

See, ER 5. The district court frequently uses the First Circuit’s New
Comm case to decide such motions. See e.g., Leigh v. Salazar, Slip Copy, 2010
WL 2834889, 38 Media L. Rep. 1978, (D. Nev., July 16, 2010); and, others.
17
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journalist cause a safety issue compared with these young children? Also, how is
it burdensome to allow the press and public into facilities to view the condition of
the horses and how they are maintained by their stewards, the Appellees?
The hardship to Ms. Leigh is clear and overwhelming. Once removed she’s
foreclosed from reporting the very activity she came to observe. She’s stripped of
her constitutional freedoms in each instance where she and her camera are
removed.
Ms. Leigh can never recoup those moments when she was denied freedoms
which the drafters of the First Amendment promised her. One never knows what
the future brings or where the next opportunity lies for journalists who are able to
observe and report newsworthy matters. When denying access, the Appellees
remove these opportunities to press members and journalists, many of whom still
have that gleam in their eye for the next big story.
Public Interest This analysis requires consideration of whether there exists
some critical public interest that would be injured by the grant of preliminary
relief.” Cal. Pharmacists Ass’n v. Maxwell-Jolly, 596 F.3d 1098, 1114-15 (9th
Cir.2010) (internal quotations omitted).
The benefits of allowing public and press observation of how government
functions is significant. The strongest benefit to allowing such access is to foster
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the public’s protection against the government’s censorship of information.
[a]t its core, the prior restraint doctrine is linked to the
core aversion to censorship that the First Amendment
embodies. Prior restraints are simply repugnant to the
basic values of an open society.18
In this specific instance, the handling of America’s wild horses that are
supposedly “protected” by an act of Congress, has significant newsworthy interest.
One need only look through the internet to see its popularity, even in foreign
countries where others are enamored with America’s settling of the West. The
subject matter is newsworthy and timely.
CONCLUSION
Ms. Leigh seeks reversal of the district court’s denial of her Amended
Motion for Preliminary Injunction and a remand with instructions to enter
promptly, Ms. Leigh’s requested relief.
Ms. Leigh asks for constitutional instruction relative to the Appellees’
repressive conduct toward Ms. Leigh so she is no longer required to repeat
litigation in piecemeal fashion with each BLM roundup and with her preclusion

Smoller and Nimmer on Freedom of Speech, Vol II, § 15.10 (2010). See
also, Levine v. U.S. Dist. Court for Cent. Dist. of California, 764 F. 2d 590, 595
(9th Cir. 1985).
18
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from viewing Silver King horses wherever situated.
Respectfully, this 26th day of May 2011.
LAW OFFICE OF GORDON M. COWAN
Reno, Nevada
s/
Gordon M. Cowan, Esq.,
for Plaintiff-Appellant LAURA LEIGH
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CERTIFICATE OF COMPLIANCE
I certify that pursuant to Circuit Rule 32(a)(7)( c) the Motion herein is
proportionately spaced, has a typeface of 14 points in Roman style type and
contains 4395 words exclusive of tables and certificates.
LAW OFFICE OF GORDON M. COWAN
Reno, Nevada
s/
Gordon M. Cowan, Esq.,
for Plaintiff-Appellant LAURA LEIGH
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STATEMENT OF RELATED CASES
Ms. Leigh believes in January 2011 this Court heard and submitted a
somewhat similar matter involving the same Appellees (but not Mr. Wenker),
concerning the Twin Peaks wild horse roundup, occurring in Northern California.
See, Ninth Circuit Docket No. 10-16715. That case, although addressing policy
and law violations involving the removal of wild horses from public lands, did not
address the constitutional, First Amendment concerns as does the instant matter.
LAW OFFICE OF GORDON M. COWAN
Reno, Nevada
s/
Gordon M. Cowan, Esq.,
for Plaintiff-Appellant LAURA LEIGH
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PROOF OF SERVICE
I certify I electronically filed the foregoing with the Clerk of the Court for
the United States District Court for the Ninth Circuit by using the appellate
CM/ECF system on May 26, 2011. Participants who are registered CM/ECF users
will be served by the appellate CM/ECF system.
LAW OFFICE OF GORDON M. COWAN
Reno, Nevada
s/
Gordon M. Cowan, Esq.,
for Plaintiff-Appellant LAURA LEIGH
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Thank YOU!

Please Keep Writing

Keep the victory of the defeat of AB329 in your
heart and know we can be heard if we work together.

Please keep the comments going on Environmental
Assessments and writing your Representatives. It
does make a difference.

The horse tripping issue in Nevada is also still being
worked on. Documentation has been key in
demonstrating the untruths brought forth by those in
opposition of humane treatment of our equines.

All photos copyright Wild Horse Edcation.
Visit our website at:
http://WildHorseEducation.org
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